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C. Funding Request Numbers That Are Subject of Appeal

1074870 1074983 1075047 1075586 1075672
1074871 1074984 1075049 1075587 1075674
1074872 1074098 1075052 1075588 1075676
1074873 1074997 1075053 1075589 1075680
1074876 1074989 1075055 1075590 1075681
1074878 1075001 1075056 1075591 1075682
1074880 1075003 1075058 1075592 1075683
1074881 1075004 1075060 1075593 1075684
1074882 1075006 1075062 1075585 1075685
1074883 1075007 1075084 1075596 1075686
1074884 1075009 1075068 1075598 1075688
1074885 1075011 1075069 1075598 1075689
1074886 1075012 1075071 1075601 1075693
1074888 1075013 1075073 1075602 1075695
1074889 1075014 1075075 1075603 1075698
1074890 1075015 1075078 1075606 1075689
1074891 1075018 1075080 10756807 1075701
1074892 1075017 1075081 1075610 1075702
1074893 1075018 1075082 1075611 1075704
1074895 1075019 1075083 1075634 1075705
1074896 1075020 1075084 1075637 1075708
1074887 1075021 1075085 1075638 1075710
1074899 1075022 1075086 1075639 1075769
1074900 1075023 1075088 1075640 1075771
1074902 1075024 1075089 1075642 1075772
1074804 1075026 1075090 1075644 1075775
1074905 1075028 1075081 1075645 1075776
1074907 1075030 1075002 1075648

1074909 1075031 1075083 1075648

1074910 1075033 1075094 1075649

1074984 1075035 1075095 1075651

1074985 1075036 1075096 1075653

1074986 1075039 1075099 1075656

1074989 1075040 1075583 1075665

1074991 1075042 1075584 1075667

1074992 1075044 1075585 1075670

D. Explanation for Request for Review
On February 24, 2005, we received a decision letter from the Universal Service Administrative

Company (USAC) regarding our Funding Year 2003-2004 appeal. The letter titled
*Administrator’s Decision on Appeal — Funding Year 2003-2004" denied our appeal to the
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Schools and Libraries Division (SLD). We believe that our attempt to comply with both state
and federal guidance may have not only caused confusion but resulted in the denial of our E-rate
request.

Simply stated Wyoming’s State Supreme Court directed the Governor and the Wyoming
Department of Education (WDE) to establish a statewide network that would insure “equal
opportunity for a proper education” for every student in Wyoming. This decision emphasized
that compatibility with the existing systems and in turn functionality was the primary necessity.
Ultimately this resulted in functionality “weighted” highest in our criteria calculation. When
dealing with state education issues the US Constitution requires us to follow state directives first
then comply with federal directives, this of course is the reason cost was “weighted” second in
our criteria. By following these directives we believe we were able, to comply with both
directives when choosing Qwest, formally known as US West. At this time we would like to ask
the Federal Communications Commission (FCC) to review this decision based on the following

information, supporting that Qwest was both the lowest cost option and the most compatible and

capable choice for our state.

The State of Wyoming requests a FCC review of the SDL’s denial of funding for the above
referenced Funding Request Numbers based on the following language appearing in the Funding
Commitment Report for each number:

Funding Commitment Decision: $0.00 — Bidding Violation
Funding Commitment Decision Explanation: Documentation provided demonstrates that
price was not the primary factor in selecting this service provider’s proposal.

The request for funds intends to provide support for each school district’s use of the Wyoming
Equality Network (WEN). The WEN is a statewide, high-speed data and video network that
connects all Wyoming public schools. Some background on the genesis of the WEN may be of
assistance.

The development of the WEN arose as a result of the Wyoming Supreme Court’s decision in
Campbell Co. School District v. Wyoming, 907 P.2d 1238 (Wyo. 1995), which found that, inter
alia, the Wyoming Constitution requires an “equal opportunity for a proper education” for the
children of the state. 907 P.2d at 1278. To address this mandate, the Wyoming State Legislature
in 1997 enacted legislation which requires the State Superintendent of Public Instruction to
cooperate with interested parties to develop and implement a statewide education technology
plan, (1997 Session Laws of Wyoming, Chapter 63, Section 1 W.S. § 21-2-202(a) (xx)).
Furthermore the Legislature directed the Governor and State Superintendent to establish a
committee to prepare a request for proposals for a statewide network allowing for data
transmission in every school building and two-way video capability to the high schools (1997
Session Laws of Wyoming, Chapter 80, Section 1).
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In compliance with the Legislative directives, on April 3, 1998, Wyoming Governor Jim
Geringer and State Superintendent of Public Instruction Judy Catchpole signed the Master
Agreement for Technology in Education with US West, now Qwest Communications. The
Agreement provided for “services to be furnished by [US West] to provide telecommunications
capabilities to schools and related entities for the creation of a telecommunications network
within the state of Wyoming.” The term of the contract ran from July 1, 1998, through June 20,
2003. A subsequent amendment to the contract allowed for the term to be extended for up to an
additional 36 months provided that Qwest met certain milestones related to upgrading
communication capabilities in designated parts of Wyoming. In 2001, the Qwest contract was
extended until June 30, 2006.

The State of Wyoming looks ta the FCC 99-216 decision as supporting documentation for this
appeal. (FCC 99-216 document attached)

In the FCC 99-216, Integrated Systems & Internet Solutions Inc (ISIS 2000) claimed that the
State of Tennessee did not comply with the Federal Communications Commission’s (FCC)
competitive bid requirements found in section 54.504 and 54.511 of the FCC rules. (47 C.F.R. §
§ 54.504 (a) and 54.511) Section 54.511 states that “schools shall carefully consider all bids
submitted and may consider relevant factors other than the pre-discounted prices submitted by
providers.”

[SIS 2000 claimed that the State of Tennessee awarded a contract to ENA in violation of the FCC
rules stating that “pricing must be the ‘primary factor” when awarding service contracts.” ISIS
2000 continued its claim by showing that ENA was given more points than it was in the pricing
section of the response evaluation, showing that ENA was not the lowest bid.

After careful review the FCC dismissed ISIS 2000’s claim by stating that the State of Tennessee
awarded ENA the contract by taking “service quality into account and choose the offering...that
meets their needs ‘most effectively and efficiently.”” In short the State of Tennessee chose the
most cost effective bid.

State of Wyoming's Documentation

The Technology in Education Project Request for Proposal (RFP) was developed, distributed,
and awarded according to State Statutory Regulations. (Please see attached State Regulations)
The REP established evaluation criteria based on the quality of services necessary to implement
the state mandate. The RFP’s evaluation criteria were weighted with a percentage: functionality
30%, pricing 20%, vendor support 20%, vendor qualifications 15%, and project plan 15%.
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Functionality was given the highest percentage due to the strict mandate of the Wyoming
Supreme Court and Wyoming Legislature. In order to meet this mandate, it was necessary to find
a service provider with the capability of providing telecommunication services to all entities over
a large and very diverse geographic area. The statewide data and two-way video conferencing
connections also had to be compatible with the existing technologies and facilities so operation
and maintenance on a state level were more cost effective.

Pricing, though not weighted as high as functionality, was still a primary factor in awarding the
contract. Although the creation of the WEN was a state mandate, the awarding of a contract was
dependent on legislative funding. The costing structure had to provide information regarding
one-time cost, recurring costs, as well as a cost structure of a possible contract extension until
2006. Evaluators were asked to review the cost structure with the public’s and state’s best
interest in mind.

Each respondent, (TCI, TAMSCO Research & Management Systems LLC, and US West), were
evaluated using these criteria by a seven (7) member team. Each team member “scored” the
responses on an individual and team level. The RFP review team presented the combined scores
to the Wyoming Governor and the Superintendent of Public Instruction recommending that US
West, now Qwest Communications, be awarded the contract.

The evaluation team’s recommendation was based on Qwest’s ability to provide services to all
the entities in the state, as well as providing a cost structure, that was $1.8 million Jess than the
other responses. The evaluators found that Qwest Communications was able to provide these
services by subcontracting with independent telecommunication service providers throughout the
state, while still providing the state with the lowest bid.

Furthermore, the contract under which Qwest provides services for the WEN has been properly
executed in compliance with state law. The only proper avenue for terminating the WEN contract
is through non-appropriation of funding by the state legislature. Preemption of state laws is
expressly forbidden in the FCC rules. 47 CFR § 54.504(a). Furthermore, the FCC rules allow
for long term contracts such as the WEN. 47 CFR § 507(e).

You will find supporting documentation attached to this letter of appeal. The documentation
provided supports the decision of selecting Qwest, with strong evidence that Qwest was awarded
the contract because of functionality and because they were the most cost-effective to the state.
The documentation will also show the state’s attempt to comply with the requirements
established by the Schools and Libraries Division staff for acquiring E-Rate funding for WEN
services.
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The fact that the State of Wyoming accepted the lowest bid should render the basis for the
funding denial irrelevant. The State’s decision to consider other factors in awarding the bid is
supported by the cited FCC decision and the FCC’s rules.

Based on the foregoing, the State of Wyoming requests the Federal Communications
Commission to reconsider the Schools and Libraries Division funding decision for the FRNs
listed and award funding for those requests.

ctfully submijted, _

Clementina Jimenez, State E-rate Coordinator
Wyoming Department of Education

Attachments:

1.

N oA

FCC 99-216 partial document

“A Vendor’s guide: How to do Business with The State of Wyoming™ partial document
Evaluation Criteria and Scoring RFP-0409D document

Response combined score sheet

Individual scoring sheets

Copy of costing structure for each respondent

Letter of recommendation to Governor Jim Geringer







T A L St e R b b s g e

Federal Cbmm_unicatiohs Commission’ ' FCC 99-216

Before the
Federa! Communications Commission
Washington, D.C. 20554 -
) _ | )

In the Matter of : )
Request for Review by : - ) ‘ :
the Department of Education of the "~ - Y Application No. 18132 " *.
Stute of Tennessee of the Decision of ) . '
the Universai Service Administrator }.

Request for Review by '

Integrated Systems and Internst Soluhons Iuc '
- of the Decision of : _ '

the Universal Service Admmlstrator R )

L ML N 1

Requast for Review by "
Education Networks of America
~.ofthe Decision of _ e
. the Umvcrsal Service Admmmtrator o)

S S e

. Federal State Jomt Board on Umvsrsal Servme * 4’ CC Docket No. 96-4'5__
‘Chanrres to 'the Board oszrectors EL U RS
of the National Exchange | Camer - - CC Docket No, 97-21 - -
Assomatmn Inc - noe R

" . ORDER -
Adop“ted Augast 11, 19997 = """'f.'“,‘:“"':""'.“__""""‘""""'*'Re'ieased‘:“‘Aﬁgust"1;1'“ 1999

By the Comm1ss10n Cmmmssmner Furchtgott~Roth approvmg in part, concurrmg in part and
d1ssent1no m part and i 1ssumg a statemcnt at A 1atar date .

I INTRODUCTION

1, By this Order, we grant in part and deny in part the rcquests for review ﬁled by the
Department of Education of the State of Tennessee (Tennessee) and Education Networks of
America (ENA). As cxplamed more fully below, we find that Tennessee may receive discounts
on Internet access service plO‘\’lde by ENA, but may not receive discounts on charges by ENA to
Tennessee related to components of the ConnecTEN network it previously owned, but sold to
ENA. We also deny the request for review filed by Integrated Systems and Internet Solutions,
Inc. (ISIS 2000) and d1sm1ss as moot its ObJ ection to Apphcataon/chuest for Expedited '
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Declaratory Ruling filed April 3, 1998." As describéd below, we find that, coﬁt_rary to ISIS ’

- 2000's claim, Tennessee complied with our competitive bidding requirements.

L BACKGROUND
2, Section 254(}:1)( 1(B) of thc Commumoa.tlons Actof 1934 2s amended, requu"es

(a]il telecommumcatmns garriers . . . upon a bona fide quuest for any of its
services that are within the deﬁnition of universal service under subsection (¢)(2),
[to] provide such services to elementary schools, secondary schools, and libraries
~ for educational purposes at rates less than the amounts char, ged for similar
~ services to other parties. 2 :

Section 254(0)(3) states that, in addition 1o services deszgnated as shg]ble for unwersal service
support generally, the Commission "may designate additional services for such support ,
mechanisms for schools', . : for the purposes of subsection (h). " I light of these provisions, the.
Commission concluded that the definition of universal service for schools and libraries. 1ncludes
telccommumcatwns serwces, 1ntamet access and mternal connactxons ("e.hglbls servwes")

"3, Schools 'may reoeive discounted telecornmumoahons services only from

“telecommunications carriers, but may receive discounted Internet access sarvices and internal
" connections even from non-telecomimunications providers, 5 In order to receive discounts on -
“eligible services, schools must file certain information with the administrator of the universal
. Service support mechanisms, the Universal Service Administrative Company (USAC or

Adrnmmtrator) Speclﬁcally, the school must file an apphcatlon w11:h the Admlmstrator that,

“We note. that, in submitting reply comments to ISIS 2000‘5 re.que.st for review, ENA ﬁled inthe altemahve a2 .

" motion to accept late—ﬂled rl eadmgs We see o need to grant ths motaon because ENA filed within the requ151te time
: panod :

s e Spsmy pepe e s memim g e nmn 8 vom wa s es] Smmses dmer s 8 s e, maba RS T a4 Fbgs Gr e Abir | mewe mempELIRRD S

“47 us. c: §254 h)(l)(B)

47 USC & 2«4(;:)(1)

o F ea‘eral’ -Staze Joint Baard on Univer, sa.’ Servzce Rspnrt and Order, 12 FCC Red 8776, 9002 at para 425
(1997) (Universal Service Order), as corrected by Errata, CC Docket No. 96-45 (rel. June 4, 1597), a_ﬁ” Fmed in

' pert:nent part, Texas Ofﬁce of Pub. Util. Counsel v. FCC, 1999 WL 556461 (5th Cir. 1999)

Umver Saf Service Order, 12 FCC RLd 8776, 9002 at para 425 and 9084 9089 at paras. 589 600

_ ® Priorto January 1, 1999, the Schools and Libraries ‘Corporation (SLC) was responsxb}e for adnnmste.ring the
schools and libraries universal service support mechanism. On January 1, 1999, the SL.C merged into the USAC,
and USAC became the Universal Service Administrator for.the schools and libraries universal service suppert:

. mechanism, See Changes to the Board of Directors of the Natioral Exchange Carriej Association, Inc. (CC Docket -
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inier alia, sets forth the school's technological needs and the services for which discounts are
sought (Form 470). The school must generally use the Form 470 app]zcatmn as the basis for
seelking competitive bids on the services for which discounts are sought.” Onge the school has
signed a contract for the eligible services, it must notify the Administrator of the signed contract,
as well as of the estimate of funds needed to cover the discounts to be given those services that
qualify as eligible services. Notification is accomplished by filing the Form 471 application.
The Administrator then deterrmines the amount of discounts for which the school is eligible.

4. Consistent with these requirements, Tennessee submitted its Form 470 application to
the Administrator for receipt of competitive bids, and announced its intent to award the contract
for Internet access service to ENA on March 20, 1998, ISIS 2000 also bid on Tennessee's request
for Internst access service without success. Subssquent to the contract award, but prior to the
 time Tennessee filed its Form 471 application with the Adm1n1strator ISIS 2000 filedan
objection with fhe Commission and the Administrator,” At the same time, ISIS 2000 also availed
itself of Tennessee's comprehensive bid protest process After the administrative review 1pa,rt of
the Tennessee bid protest process was completed, and ISIS 2000's bid protest was denied,
Tennessee filed its Form 471 application with the Administrator,. On February 26, 1999, the -
Administrator notified Tennessee that it would not receive support it requested from the schools
anid libraries universal service suppert mechanism for discounts on Internet access service.)! On

- March 29, 1999, "i_“ennessee, ENA, and ISIS 2000 requested Commission rev;ew of the

No. 87-21), Federal-Siate Joint Board oanm‘versal Service (CC Docket 96-45), Third Report and Order and Fourth

Order on Reconsideration in CC Docket No, 97-21 and Eighth Order on Reconsideration in CC Docket No.96-45,
- 13 FCC Red 25058 (1998). Upon the mcrgar ofthe SLC mto USAC, SLC becamc the Schools ang beranes
Division (SLD) of USAC. .

"7 See 47 C.F R. §§ 54.504 and 54 511, Pre-ex:stmg contracts as defme.d by our rules, are exempt ﬁom ’che -

' -competrcwe b:ddmg requirements. See 47 C.F R § 54 511(0)

3 See Appendix A-fora compiate chronalogy ofthe numerous filings by the parties requesting review-of the--~- - -
Admmastrators decision. We will include those pleadings in this record. Appendix A also contains thc short form
" names by which we w111 refer 1o the pleadings discussed he: ein.

® See ISIS 2000 1998 Reply 10 Consohdaied Rcsponse &t Attachment A, .S'ee also Letter from Kenneth T,
Krisko, Wiley, Rein & Fielding, to Magahe Roman Salas, Secretary, Federal Communications Commission, dated
June 25, 1999 (June 25tk Ex Parie Letier).

0 We note that ISIS 2000 had 2 right to pursue its complaint in state court, but we have no ewdence that it did”
5o, See Tennessee 1998 Opposition &t 5 ard Attachment L

' See Letter from Debra M. Kriete, Genera] Counsel, Schools and Libraries Division, Universal Service
Administrative Company to William K. Coulter, Coudert Brothers, Jeffrey 8. meler, ‘Wiley, Rein & Fielding, and
Ramsey L. Woodworth, Wilkes, Artis, Hednch & Lane, dated February 26 1999 (Adm1mstrato1 s Decision
Letteu} : . , .
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.y e 12 . : . . -
Administrator's decision.”” These requests for review are the subject of this decision.

I, DISCUSSION

A. Compliance with the Commission's Competitive Bid Reguirements
. 1. Administrator's Decision

5. 18IS 2000 generally complained before the Administrator that Tennessee failed to
comply with the Commission's oom;aatitive bid requirements found in sections 54.504 and
54511 of the Commission's rules.”” With regard to this specific issue, ISIS 2000 essentially
~ took issue with the fact that Tennessee, in its consideration of the cost factor, awarded more bid
. points to ENA's bid even though ENA's total, initial bid was greater than ISIS.2000's bid. The - ...
"Adminisirator determined that it would "defer to the-state and local competitive bid procurement
review procedures and ﬁnchnus w4 ISIS 2000 seeks rewew of this aspect of the Admlmstrators o
declslon ' U

-‘} N

2, Dzscussxon

i 6. For thc reasons dISGLlSSBd below, we conclude that oontrary to ISIS 2000's arcrumcnt

- and consistent with the Administrator's finding, Tennessee did comply with the Commission's
competitive bid raqulrements In partiéular, we find that Tennessee adeguately considersd price,
as well 45 other factors, in determining the most cost-effective bid. Therefore, we deny ISIS

o 2000‘5 request for review w:th respect to the Admlnlstrator 8 deterrmnatwn on 'thzs issue. -

o 7 As ISIS 2000 correcﬂ.y notes, the Cornrnwsmns rulas venerally requn‘e schools to saek
competitive bids on the services for which they seek 2 discount.”” In addition, section 54.511
- states that schools shall "carefully consider all bids subrmtted and may consider relevant factors
_other than the pre-discount prices submitted by pmv;ders The Commission explainedits '
competltwe bid requirements by- statmg that it concurred with the Joint Board's recommenda’non
that the Commission permit schools "“maximum ﬂeubﬂlty to take service quality into account

" Termesses Request for Review, ENA chuast for Rewew and ISTS 2000 anuest for Review (ﬁlcd March
- 28, 1999)

¥ 47 CFR. §8 54.504(a) and 54.511.
" Administrator's Decision Letter at 2,
1847 CFR. § 54.504, "

%47 CRR. § 54.511,
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and to choaose the offering . . . that meets their needs ‘most effootwely and cfﬁolenily,’” but noted
that price should be the "prunal y factor" in selecting a bid.!” Indeed, in discussing the _
competitive bid requirements specifically with regard to Internet access, the Commissicn noted
that the Joint Board recommended that "the Cormmssxoo require schools and libraries [only] to
select the most cosi~effective supplier of access." ® Moreover, the Commission specifically
stated in this regard that other factors, such as "prior experience, personnel qualifications,
including technical excellence, and management capability, including schedule comphanoe
form a "reasonable basis on which to evaluate whether an offering is cost-effestive."’® The
Commission later reaffirmed its position that "schools . . . are not required to select the lowest
bids offered, although the Commission stated that price should be the ‘primary f,'-,lotor.’“z_O

8. In its request for review, ISIS 2000 argues that ourrules require that "[blefore non-cost .
_.faotors may even be considered, section 54.504 requires the objective oorxs1de1at10n of pre- = . - |
discount price. i Although we are not certain that the order in which factors are consideredis
important, we disagree with ISIS 2000 to the extent that it is suggesting that the Commission .
intended its ‘statement that "price should be the primary factor in selecting a bid" to mean that . - ..
price should be the initial determining factor considered to the exclusion of other factors. Price.
cannot be properly evaluated without consideration of what is being offered. Interpreting the
-Commission's competltwa bid rules as requiring schools o seiect the Iowest bid with little regard -
for the quality of services necessary 1o achieve technology goals would obviate the ”mammum '
flexibility" the Comrmsmon expressly affordod schools That was not the Cormmssmn 5
intention. " : : o Tt

Y Universal Service Order, 12 FCCRed at 902?, para, .481. X -
* Universal Service Order 12 Pcc Rod 19029, par. 43'1
" Umve:sal Servlce Oz der l’? FCC Rc‘.d at 9030 pare. 481

® Federal State Joint Board on Umvemal Serv:c‘e (cc Dooket No. 96- 45) Access Charge Reform; Price Cap™ "
Per;for -mance Review for Local Excharnge-Carriers, Transport Rate Structure and Pricing, End User Common Line
Charge (CC Docket Nos. 96-262, 94-1, 91-213, 95-72), Fourth Order on Reconsideration in CC Docket No. 96-45, -
Report and Order in CC Docket Nos. 96-45, 96-262, 94-1, 91-213, 95~7 13 FCC Red 5318, 5429 at para, 192
(1997) (Fourth Reconsideration Order). : S : : '

o

A ISIS 2000 Requast for Rewew af §,

We note, moreaver, that requiring schools 10 cvalua‘ce price first may lcacl to a conflict wnfh state and/or local
government procurement }aws, rules, or practices, Indeed, Tennessee procurement laws and rules require cost
proposals 1 be opened only after evaluation of the non-cost sections of the proposals have been completed, See
Tena. Code Ann. section 12-4-109(a)(1)(A)(iil); see also Tennessee Opposition at 8. As section 54.504 states, "[the
Commission's) competitive bid requirements apply in addition to state and local competitive bid requirements and

are not intended to preempt such state or local requirements.” 47 CF.R. § 54,504,
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9. Inlight of ISIS 2000"5 complaint here, we take this oppottunity to provide useful
guidance with regard to our competitive bid requirements and faciors that may be considered in
evﬂuatmg competitive bids for purposes of our rules, As stated above, we concurred with the
Joint Board's recommendation that schools involved in the competitive bid process be allowed to
“take service quality into account and to choose the offering . . . that meets their needs ‘most
effectively and efficiently,”" Indeed, just after we stated that price should be the primary factor in
selecting a bid, we continued the discussion by focusing on cost-effectiveness.®® In addition, we
specifically listed factors other than price, s such as technical excellence, that could "form a bams
on which to evaluate whether an offering is cost-effective.” The paragraph on this issue in the
Universal Service Order should be read as a'whole to say that 4 school should have the flexibility
to-geleot different levels of service, to the -extent such flexibility is censistent with that school's
technology plan and ability to pay for such services, but, when selecting among comparable
services, a school should be guided by price in its selection. Even among bids for comparable
services, however, this does not mean that the lowest bid must be selected. Price, however,
should be carefully considered at this point to ensure that any conmdcratmns between pnoe and” .
tachmcal excellence (or other factors) are reasonabla :

10 We expect that We can Crene.raliy rely on local andjor state pro curament prooesses that

~ include a competitive bid requirement as a means to ensure compliance with our competitive bid

requirements. That is, we belisve it sensible, as the Administrator did, to rely on state and/or
local procurernent rules and practices for determining compliance with our c.ompetmve bid *
requirements becaiise such rules and practices will generally consider price to be a "primary
factor" (as explained supra), and select the most cost-gffective bid. Thus, consistent with -
Tennessee's view,”” and dontrary to ISIS 2000's view, 2 we conclude that the Administrator need '
not make & separate finding of compliance with our competitive bid requirements in this
instance. We note that, even in those instances when schools do not have established .

- competitive bid procurement processes, the Administrator. generally need not make a separate
finding that a school has selected the most cost-éffective bid. Such a finding is not Uenerally

"netessaty because a sohool has an incentive fo select the most cost-effective bid, ever apart fom

any procurement requirements, because it must pay its pro rata share of the cost of the services
quuested ® Absent evidence to the oontrary ina particular case; we bcheve that thls incentive is

B Universal Service Order, 12 FCC R(:d at.2029-9030, para. 481,

* Tennessee 1999 Oppoéition at 6 : ‘

# 18IS 2000 Request foz Rewaw at 9
| W & found this particularly cmnpelhng with regard to pr; -existing contracts, See ¢, g, -Uniw.:'érsa'i Service -

Order, 12 FCC Red at 9064, para. 547; Federal-Staie Joint Board on Universal Service, Order on Reconsideration,
12 FCC Red 10095, 10097 at para 7 (1997) .
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generally sufficient to support a eonelusmn thata schoo] has selected the most eost—effectwe bid
for 1equesied services.

11, Inthat regard, we note that this record reflects that the procurement process at issue
here did consider price as a "primary factor,” and required selection of the most cost-effective
bid. Specifically, Tennessee law states that procurement regulations "shall require: (1) [tJo the
greatest praohcabie extent, evaluation and consideration of . . . cost in the awarding of the
contracts."’ In addition, Tennessee's request for bids mcheated that the contract would be
awarded to the most cost effective bidder.*® We believe all of this supports the conclusion that
the procurement process at issue here complies with our competitive bid requ1rements and

therefore our oompetltzve bid requirements were met,

12. Ast0ISIS 2000 paitower complamt that section 54 504 of our rules requires .
sehools to consider only the prediscount price when evaluating the cost component of 2 bid
(assuming a bidding process that evaluates cost in a separate category from other non-cest -
factors), we note at the outset that, regardless of whether we agree with this mterpretatlon the
record evidence supports Tennessee's and ENA's argument that differences in the service
offerings were such that Tennessee could reasonably prefer the ENA service offering over the
ISIS 2000 service offering.” As such, 2 companson of price is not determmamve of a cost-
effectwe bid in 'thlS case. : . :

13 Mozeover to the ektent the,t ISIS 200(} is suggestmg that, When a school evaluates

* cost in a separate category from other non-cost categories, the school must always awsard the
* most points for the cost category to the lowest bidder in order to comply with section 54.504, _we

cannot agree. While we certainly expect that schools will evaluate the actual dollar amount
proposed by a bidder, we do not intend to limit them to considering on]y the absolute dollar
amount proposed such that they must always award the most points in the cost category to the
lowest bid. Schools should be free to consider other issues relevant to cost, such as whether the

~ price bid is realistic for the services proposed, While we appreclate ISIS 2000's soncem for

fiscal responsibility in the sohools and Jibraries universal service program, we note that, as ISIS
2000 1tself references, 1 requmng schools to pay thelr pro rata share of the overall prediscount

™ See Tenn Code Ann, § 12-4—109(3)(1)(A)(i).

2 See generally ISIS 2000 1998 Obj ection at Attachment E (Portion of State of Tennessee Request for Proposal
establishing criteria and weight to be glven criteria in awerdmg contract) '

» See ISIS 2000 1998 Repiy 1o Consolidated Respense at Attachment A, pp. 78-81. See also J'une 25th Ex
Parte Letter.

* See e. 2., 15818 2000 Request for Review at 5-6 (noting that in al'lowmg e)\emphons from the eompetltwe bid
process for certain pre-existing contracts, the Commission found such entities would have “the necessary incentive to .
select fiscally reasonable arrangemeuts .. because they would be required to pay their pro-rata share of the oversll
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price proyides some incehtive for schools to show fiscal constraint. '

14 It appears that ISIS 2000 s ultimate complaint in this regard is that Tennessee's
criteria for evaluating cost "incentivized bidders to offer the highest pre- discount price. w3 While
we need not address this specific concern for the reasons discussed above, we note that ISIS
2000's ar gument does not work as an absolute.”? That i is, although the actual formula used to
evaluate the prices of the bidders resulted in ENA receiving more points than ISIS 2000 in the
cost category, even though ISIS 2000's bid was lower than ENA's bid at that point in time,’ 1 2
Temnessee points out, under other circumstances, a lower bid would receive more points. 34
Although the formula used to evaluate cost may have awarded the highest pomts for cost to bids
maxirnizing federal support this is not prohlbxted by our rules.

 B. Eligibility t‘m- Disc-mmts on Ser_t{ices Related tn F_yisting ConnecTEN Components |
1 Admmlstrator 8 De0151on
15 Before the Admmlstrator, ISIS 2000 argued crenerally that a transaction underlymg

Tennessee's requeste for discounts on its Form 471 application rendered some amount of the
requests ineligible. Speetﬁcally, in its b1d to provide Internet access to Tennessee ENA

pre-chscount contract pnce " citing to Federal-State. Joznl Board on Umversai Servzce Order on R.eeonmderetlon, 12
: FCC Rcd 10095 (1997}) D : -

. A ISIS 2000 Request for Revzew at 8 The evaluatton criteria of cost was eXpressed as'a fermula Tctal State &
* Lacal, Other Funds, Savings, and FCC funds paid to proposer/Total State and Local Funds = cost factor of proposal .-
being evaluated, The proposal with the highest cost factor was awarded the full points available for the cost proposal

category. Other proposals were awarded points based on a comparlson fo the pmposal thh the h1ghest cost factor
See ISIS 2000 1998 Objectlon at Attachment E . .

Although not dzapcsxtwe of the issue before us, we note that ISIS 2000 had an opportumty tc obJeet to the

" tost formula ised by Terinesses priorto the submission of bids, but did not do-so: See ISIS 2000 Reply to-

Consolidated Responsc at Attachment A, p, 77 See also June 25th Ex Parte Letter.

* We note that, during the btd protest process there was evidence to suwgest that the ISIS 2000 bid was
insufficient for the services proposed. See 18IS 2000 1998 Reply to Consolidated Respanse at Attachment A, p. 86;
ENA 1999 Oppasition at 7. But see ISIS 2000 1999 Reply at 2. We do not however, malke a finding with regatd 1o
this point because it is unnecessary to the d1spcsxtlon of the case.

* Tennessee 1999 Oppositicn at 12 {showing that a bid of $75 could have a bid cost factor Of 4.2, while abid
of $65 could have a bid cost factor of 4.5, Thus under the formula, the $65 bid would 1ece1ve the most points for
“the cost factor category. )

* Schools ﬁling Form 471 applications were required to list each request for discounted services an a separate
line on the application. The relevant portion of Tennessee's Fori 471 divided its Internet access service into 10
different requests, The first few requests refer to "basic Internet access service," with the remaining referring to different
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46. Althciugh ISIS 2000's request for review states that i seels "partial" review of the
Administrator's decision as it relates to the competitive bid requirements, it also states in a
footnote that: : ‘

[i]n addition, currently peﬁding before the Commission is IS1S 2000's Request for
Expedited Declaratory Ruling, filed April 3, 1998, and subsequent pleadings
© requesting a declaratory ruling from the Commission with respect to the issues
" raised by the Department's competitive bidding process and subsequent”
application for funding. ISIS 2000 requests that these 1 Issues. be resolved in
corjunction with this appeal. 1t :

ISIS 2000's initial pleadings, to which this footnote makes reference, raises broader issues than
those for which itultimatety seeles review here.. As such, it is not entirely clear if this limited
reference is intended ag a reguest for broader review. Regardless of that answer, however, we
believe that, through Tennessee's and ENA's requests for review, we have essentially addressed
all issues raised by ISIS 2000's initial pleadings; namely, whether Ternessee should receive
support for costs related to the ConnecTEN network and ENA's upgraded network. Therefore,

" we find that, because we have addresged these issues herein, ISIS 2000 1998 Objection, and

subsequently-filed related pleadings, is rendered moot. We note that ISIS 2000 also originally -
objected to requests for discounts on technical support for the facilities at issue here. Although -
not specifically raised in its request for review, we note that the Administrator correctly .
explained that this technical support will be part of an elmble servme to the extentthe

‘ underlymg servioe 18 ellvlble _

L E IV.' '('joniilusion':-:‘ '

|47, We therefore dény ISIS 2000's request for review regafding Tennessee's compliance

_with our competitive bidding processes because we conclude that Tennessee-indeéd complied
. with those rcqmrements Moreover, we grant in part, and deny in part, ENA's and Tennessee's
L requests for review. Specifically, we find that, because Tennessee owned the ConnecTEN

network, and subsequently sold it to ENA, who then used it to provide Internet access service to
Tennessee, we will not allow discounts with regard to such transaction for the reasons discussed

" above. In addition, we find that, because ENA has shown that it is prowdmc an end-to-end

Tnternet acoess service, we will allow discounts on charges for the provision of its Internet access .

. service, including the cost of facilities used to provide such service, except with regarc to charges

related to the ComnecTEN netwoﬂc

48. ,We require the Burea, through its oversight role, to work with the Administrator and
Tennessee to implement this decision. We expect that Tennessee will provide, to the extent

"2 1315 2000 Request for Review at 2, n. 1.

A
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necessary, any rclevantJinformation to the Administrator regarding charges related to the
ConnecTEN networlk that will allow those charges to be removed from its discount requests. We
expect the Bureau to actively monitor these activities to ensure that our decision is implemented
expeditiously, and in no case should implementation, by way of an Administrator's Decision

. Letter, be delayed longer than 10 working days from receipt of the information necessary to be

~ provided by Tennessee to implement our decision. In addition, we wish to make clear that the
Burezu may waive any rules if, and, to the extent necessary, to effectuate our decision herein.

V. ORDERING CLAUSES

49, Accordingly, IT IS ORDERED that, pursuant to sections 1-4, and 254 of the
Communications Act of 1934,.as amended, 47 U.S.C. §§ 151-154 and 254, and sections 1.3,
54,504, 54.507(5), 54.511, 54.518, and 54.719, 47 CFR. §§ 1.3, 54.504, 54.507(f), 54511,
54.518, and 54.719, the requests for review filed by the Department of Education of the State of
Tennessee and Education Networks of America ARE DENIED IN PART and GRANTED IN
 PART as described supra, and the request for review filed by Integrated Systems and Infernet -

Solutions, Inc, IS DENIED as described supra, -

25 .




Federal Communicationé Coinmission - FCC 99-216

50. IT IS FURTHER ORDERED that the Objection to Application/Request for .
Expedited Declaratory Ruling filed by Integrated Systems and Internet Solutions, Inc IS

DISMIS SED as moot.

51, IT 1S FURTHER OR.'DBRLD that the Bureau through 115 OVBI.‘Slght role, work with
the Administrator and Tennessee 1o 1mp1::mcnt this decision.

FEDERAL COMMUNICATIONS COMMISSION

.. Magalie Roman Salas
| Secretary- ...
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Government Vreltor

Administration & Information S
General Services Dstnon ﬂ !

AVENDOR'S GUIDE: HOW TO DO BUSINESS WITH
THE STATE OF WYOMING -

Document #508

Title: A VENDORS GUIDE: HOW-TC DO BUSINESS WiTH THE STATE OF
WYCMING

Descnpt\on !nfcrmatxon on domg busaness with the state of Wycmmg

PREFACE

- There are ﬂve specific purchasing authorities In the state of Wyoming: the Judicial -

" Districts through the state, the Legislafive Branch, and the Wyoming Department of -

.- Transportation, ali located in Cheyenne; the University of Wyoming located in -
Laramie; and the Depariment of Administrafion and informeation, Purehasing Section.

located in Room 323 E, Emerson Buiidmg, Cheyenne WY 82002 Te}ephone (307} -

T2

. The prlnc1pat ob]ectwe of the purchas ng untt is the acqu:srteon of quahty gccds and B
- - services for the many state agencies we represent and to maximize the purchesmg -
** - value of public funds. This pamphlet contains the information you need in orderfo
* do b usiness with the State of Wyoming through the Department of Admmxstrahon 1

- ..Purchases are made in accordance with Statutory Regulaﬁons Through 8

and mformatlon Purchasmg Sechon .:’

comprehensive system of specifications, competitive sealed bids and COmPetitwe e
sealed.proposais-(RFP's). Awards are made to the lowest responsive and |

_ responsible bidder ‘Unless cri ten a other than price are conszdera’ncns of the award,

PURCHASING STAFF AND RESPONS!B!L!TIES

| PROGRAM MANAGER

Mac L anden |

L E07) TTT8707 -

' _PURCHASiNG REPRESENTATIVES

Angeta Morson
(307) 777-6705

Office Supplies, Machines and Furmtwe Medlcal Supphes and Equment
Pharmaceuticals y

Rt al state wy us/aeneralserv ceshvend ors_guide.asp 8/17/2004
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Wyoming Statutes require formal sealed bidding above certain dollar amounts. In
those cases, bid packages are prepared and mailed to prospective bidders on our
current Bidders' List for the commodities or services requ[red or advertised when
Bid Listis nc aVadabi

Each brd package ccntams complete instreictions for submission of the bid. These
instructions are included in the Call for Bids section of long-form bids and are
included as back printing on our short-form bids. Bidders are cautioned to complate
alf infor mation requested on each proposal form. Bids received without an
authorized signature will not be considered. Envelopes are provided for submission .
of bids. Bidders must insert certain identifying mfcrmatlcn on the face of each bid
envelope as indicated,

In certain cases, Requests for Proposals (RFP's) are issued - usually in the area of
ccntrac ed services or ccnsul’ung services,

Blds or RFP s are publrcly opened at the time and date specified Opanlngs are held
- in Room 323E, Emerson Building, Cheyenne; Wyoming. Bids must be RECEIVED -
: BEFORE the schedu\ed cpen'ng ’r'lme No b'lds Wilr be accepted affer that time.

Bid mfcrmatlcn i pdﬁhciy avarlabls at the time of the bid opening, RFP mformatrcn ,
Is restncted and nct pubircly avallable untrl after the award s made

Co L 3 '-._Af e bids are opened, the tabilation and analysrs is made by the Purchasrng
T - -1 Representative. After consuttafion with and concurrence from the involved state -
_ agency, the award s made Dy i igsuance, of a Purchase Order ora Servrce Ccntract o

| 'ln the case of ccnstructrcn awards the successful brdder must furnrsh any requrred :
forms (insurance, workers' ccmpensa’ncn bands) as specr‘r" ied i in the Bid Condrtrons
= before rssuance of & contract. . |

o P're-brd 'ccnferen'ce's' are'hel'd J'n ‘Gases Whee Veridor or manufacturet inputis .
- . desired before the bid package is finalized. lnvrtatrcns to attend such a conference -
are issued to prospective bidders. '

. Alibid packages carry the name cf the assigned buyer. Q'ue.stions _regarding a bid
' shculd be addressed io the attention of the buyer. ..

PAYMENT TO VENDOR -

Inltla’uon of pay dccuments fhrough the State Audricr s office for vendor payment is .
the reepcnsrbshty of the state agency shcwn as the paycr on the Purchase Order.

Pariial payments are not ncrmaliy made. Full payment is initiated after receiptof all .
items listed on the Purchase Order in the correct quantity, size, grade, or other
itemized specifications and also after receipt of a correct itemized invoice for the m
erchandise invoived, in accordance with prices, terms, and conditions as shown on
the Purchase Order. : '

hiipc/fatstake wy us/generalservices/vendors_guide.asp 81171200
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- shown in parentheses. Edch sub- heading will be given between zerosand three points: 3.
L= c]early complies with reqmremem‘s, -2 = substantially, camplzes' or’ appears l‘o comply
. with minimal restrictions; 1 = margznal compliance, or suspecred nor to, be in'

Evaluation Criteria and Scoring -~ . |

RFP — 0409D CoEL g

TOBE USED ONLYBYEVALUATIONPANEL . o

6. Evaluatmn Criteria - " Y EERREN

. Based on the information presented. by bidders, oorhpliant"with the required raépohses fn L
‘section 5, the critéria listed below will be used to evaluite all proposals submitted in
“response to this RFP. Ifno single proposal tlearly receives the higliést ranking based on-
‘these criteria and the mandatory responses in section 3, the gvaluation panel may, at its- .

sole discretion, select one or more finalists and request further clarifying informasion. The

- five major headings, 6.1 through 6.5, are listed below from highest priority to lowest for -:_

purposes of evaluation. Sub-headings (e.g., 6.1.1, 6.1.2, 6.1.3,'ecetera. . ) are not Listed
in any priority order. Major headings will be wezghtea’ according to the percentages -'"'".‘.‘ -.

r" "

compl:ance 0= mcomplete ;e.rponse or clearly does noz‘ comply y 'm'h -
61 Funotlonallty (30%) Lo [ -°_'-'“i;f.“ SRR ST
61 I Dehvcrablo technology L ;'l ET . B
R Te.chnology is avallable for deploymant in Wyommg Lo
' o 6 1 2 Compa‘oble with exmtmg teohnologxcs and facz.lmes -L..
, \ - 261 3 A totally mtecrated system for educatlon and state govemmcnt
g A ‘ i-_ Turnkey total package '+ T - U IR
S * Applicable to other existing or future telecommumcatlons
e needs of the state - - )
S 6 1. 4 Non Propnetary 5'».:" GRS Lol
: AR }- e Adheres fo mdustry telecommumcanons standards fo:r voice,
o ..,..:' wdeo and data 2 S PR P
6 1.5 Tec;hn1oal Deszgl SR SR I R S
8o - s iRedundancy afid baokup st T N

T

. Rehabzhty data and rcdundancy support pla.n

616 SCEﬂéﬂble .'i:l_ 'l , ~ Y s al ‘- - . - . . e
. '»  Capacity can be increased without major - ' :
' eqmpmen‘c/mfrastructure replacexnent oy

i

H

6 1 7 Upgradeable to future tech.nology _ ~
e Reasonable migration path to next oencra‘oon technolo gles

6.3.8 Flexible service of‘farings w1th pale) penalty‘for ohanges '

Page 'l o - U9L30797 9:16 AM




6 2 Prlcmg (20%)

6.2.1
-~ .proposed system

693

- 6.2.4

Evaluarzan Criteria ana’Scormc
REP - 0409D -
TO BE USED: ONLI’BYEVALUATIONPANEL L

Long-run total costs (one tlme plus ﬁve year recurring) for -

~ Renewal contract options

Long term price protection ~

Innovative price plans .

6.3 Vén-d.or Support (20%)

6.3.1

'632

.6.‘3.3'

634

6.3.6
© 637
638

6 4. Vendor Quahﬁcahons (15 %)

641

640

6.4.3

5. Veridor présenceinWyomino

Ciéariy deﬁned vendor and c'ustomer IESponsibilitics )

Clearly defined problem escalatwn procedures

_ .lvale Vendor contact for servme[support

Local support in remote Iocations |

k]

Long terrn commltment to- domg busmess in Wyommcr .

Warranty

TrammU prowded by vendor

Fmanmal rESOUrces demonstratmg The ablllt_y 10 carry out the
project durmg the contract penod

Technical expertise demonstratmg the ablhty o carry out the
pro_} ect dunng the contract permd

pec1f1c staff resources and their quahﬁcatmns to carry out the

" project during the contract peried -

644

Page 2

Experience designing, delivering and manzaging other projects
similar in scope and magnitude to this project

09/30/97 %16 AM
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6.5 Project Plan (15%)

651

653

654

6.5.2

655

Responsiveness of the proposél In stating'a clear
understanding of the requirements

Completeness .of a step-by-step implementation plan

Reasonable and achievable implementation tirnelines

" (Project schedule)

Project and oparaﬁonal management plan

Complets tansition plan if existing facilities will
be replaced or phased out during the initial contract period
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